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RESOLUTION NO.

A RESOLUTION OF THE BOARD OF DIRECTORS OF THE SAN DIEGUITO RIVER
VALLEY REGIONAL OPEN SPACE PARK JOINT POWERS AUTHORITY
AUTHORIZING ACCEPTANCE OF THE LOWE ENTERPRISE CONSERVATION
EASEMENT AND APPROVING MITIGATION AND PROPERTY MANAGEMENT
AGREEMENT

WHEREAS, The San Dieguito River Valley Regional Open Space Park Joint Powers
Authority (“JPA”) is empowered by its Joint Powers Agreement and by the State Joint Powers
Law (Government Code Section 6500 et seg.) to acquire property to further its purposes; and

WHEREAS, the Justine B. Fenton Family Trust (“Trust”) owns approximately 23.6 acres
of undeveloped, natural open space and includes important wildlife and habitat resources within
the San Pasqual Valley (“Fenton Property”);

WHEREAS, Lowe Enterprises has agreed to purchase, and the Trust has agreed to sell, a
Conservation Easement Deed (“Conservation Easement”) over approximately 3 acres of the
Fenton Property which will be restored and maintained as natural open space in perpetuity
(“Easement Area”);

WHEREAS, the JPA has agreed to accept the Conservation Easement Deed pursuant to
terms and conditions that provide for Lowe Enterprises to be responsible for restoration and
maintenance of the Easement Area for a period of five years and thereafter for the Easement
Area to be maintained in perpetuity by the JPA,

WHEREAS, JPA’s acceptance of the Conservation Easement is conditioned upon
compliance with the terms and conditions of the Mitigation and Property Management
Agreement attached hereto as Exhibit B, including payment of the cost of installing a new water
well on the Fenton Property and endowment funding for long-term maintenance and
management obligations;

WHEREAS, the Easement Area is within the JPA’s Focused Planning Area, and
acceptance of the Conservation Easement would be consistent with the JPA’s purposes of
preserving and enhancing open space within the San Dieguito River Valley;

WHEREAS, the JPA Board finds and determines that acceptance of the Conservation
Easement and approval of the Mitigation and Property Management Agreement are appropriate
and in the public interest.

NOW, THEREFORE, be it resolved as follows:

1. The foregoing recitals are true and correct.

2. The Board of Directors of the San Dieguito River Park JPA hereby approves
acceptance of the Conservation Easement attached as Exhibit A and approves the Mitigation and
Property Management Agreement attached as Exhibit B, subject to the following contingencies:

A Review and approval of a title report for the Easement Area and confirmation that
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it is not encumbered by any unacceptable easements, liens, etc;

B. Physical inspection and approval of the Easement Area;

C. Receipt of funding for well installation costs and long-term endowment funding
in accordance with the terms and conditions of the Mitigation and Property Management
Agreement

3. The Board of the JPA authorizes its Executive Director, Dick Bobertz, to take any
and all further actions necessary to carry out the terms and conditions of this Resolution,
including the execution of a certificate of acceptance for the Conservation Easement Deed,
execution of the Mitigation and Property Management Agreement, and further actions needed to
complete the approved transactions.

Passed and adopted this 17th Day of October, 2008 by the following vote:
AYES:

NOES:

ABSENT:

ABSTAIN:

David W. Roberts, Chair

ATTEST: Jan Lines, Clerk



MITIGATION AND PROPERTY MANAGEMENT AGREEMENT

This Mitigation and Property Management Agreement (“Agreement”) is entered into as
of , 2008 (the “Effective Date”), by and among L17087, a Delaware limited
liability company (“Company”), and the San Dieguito River Valley Regional Open Space Park
Joint Powers Authority (“Authority”). Company and Authority are sometimes referred to in this
Agreement singularly as a “Party” and together as “Parties”.

RECITALS

A. Company has entered, or will enter, into escrow to purchase a conservation
easement (“Conservation Easement”) over approximately 1.75-acres of real property located in
the County of San Diego (the “County”), State of California (the “State”), which is part of
property generally known as the “Fenton Property”, which is more particularly described on
Exhibit A attached hereto). A copy of the Conservation Easement to be purchased is attached as
Exhibit B. The portion of the Fenton Property over which the Conservation Easement will be
granted is referred to hereafter as the “Mitigation Property,” and it will be described with more
particularity on an exhibit to be made part of the Conservation Easement. The Mitigation
Property will be used for Company’s environmental mitigation requirements.

B. Authority has agreed to accept the Conservation Easement, subject to the terms of
this Agreement.

C. Company is the owner and developer of certain real property located in the
County and the State, which property is generally known as the “Vista at Rancho Bernardo”
and is more particularly described on Exhibit C attached hereto (the “Vista”).

D. In compliance with Section 404 of the Clean Water Act, the U.S. Army Corps of
Engineers (“ACOE”) has issued to Company Nationwide Permit Number 14 and 27 File No.
200700783-TCD for the Vista (collectively, the “Vista 404 Permits”).

E. As required by the Permits, Company has caused a mitigation plan (the
“Mitigation Plan”) to be created to satisfy the mitigation requirements of the Permits. A copy
of the Mitigation Plan is attached hereto as Exhibit D. The Mitigation Plan has received all
appropriate approvals from the ACOE and the United States Fish and Wildlife Service.

F. The Mitigation Plan provides for, among other things, certain compensatory
mitigation and long-term monitoring to be undertaken on the Mitigation Property (collectively,
the “Mitigation”).

G. This Agreement is related to a separate agreement between Authority and NCA
ESCO LLC, which provides for Authority’s acceptance of an additional Conservation Easement
over another portion of the Fenton Property (“Second Conservation Easement.”

For good and valuable consideration, the receipt and adequacy of which are
hereby acknowledged, the Parties agree as follows:
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1. Acceptance of Conservation Easement; Funding For Endowment and Well.
Concurrent with the close of escrow for the purchase of the Conservation Easement:

1.1. The Conservation Easement shall be accepted by the Authority and recorded
by the escrow officer;

1.2. The escrow officer shall provide Authority with a CLTA Policy of Title
Insurance covering the Conservation Easement in an amount equal to the purchase price for the
Conservation Easement, free of easements and encumbrances, except those approved by
Authority.

1.3. Company shall pay Authority the sum of $53,628 to be used as an endowment
to fund, in perpetuity, Authority’s management and maintenance of the Mitigation Property, and
an additional $6,000 to partially cover the cost of a new water well.

2. Authority’s Installation of Water Well and Company’s Cost Contributions.

2.1 Installation of Well by Authority: Within 90 days of the recordation of the
Conservation Easement, Authority shall cause a water well to be drilled within the Fenton
Property for the benefit of the Mitigation Property and all other portions of the Fenton Property.
The well shall include electrical service, a pump, and a water storage tank. Company shall be
responsible for installing pipes from the well site to the Mitigation Property.

2.2  Company’s Cost Overrun Contribution: Should the cost of installing the
well exceed $12,000, Company agrees to reimburse Authority one-half of the additional cost, up
to an additional amount not to exceed $5,000. However, Should Authority fail to install the well
within 90 days of the recordation of the Conservation Easement, Authority shall still be obligated
to install the well as required by this Agreement, but Company shall no longer be obligated to
contribute to any costs exceeding $12,000. Company’s initial $6,000 contribution and any
additional cost overrun contribution are referred to collectively as “Company Contributions”.

2.3 Additional Contributions: Authority’s agreement to install the water well
is dependent on receipt of Company Contributions and additional contributions from the Second
Conservation Easement purchaser. The Second Conservation Easement purchaser is required to
make the same contributions toward the cost of the water well as Company, i.e. an initial $6,000
contribution and one-half of the additional cost for a total contribution not exceeding $12,000
(“Additional Contributions”). The Company Contributions and Additional Contributions
provide Authority with up to $22,000 in funding to cover the cost of the water well. Should
escrow for the Conservation Easement covered by this Agreement close before the escrow for
the Second Conservation Easement, Company shall, in addition to the Company Contributions,
pay Authority the Additional Contributions, subject to the following right of reimbursement:
Authority shall collect the Additional Contributions from the Second Conservation Easement
purchaser when escrow for that transaction closes and promptly use those funds to reimburse
Company.

41230277.6



3. Company’s Implementation of Mitigation Plan and Initial Management Obligations.

3.1. After recordation of the Conservation Easement, Company shall be
responsible for implementation of all terms and conditions of the Mitigation Plan and shall be
responsible for maintenance of the Mitigation Property for a minimum period of five years from
recordation of the Conservation Easement and until such time as the resource agencies have
determined that the Mitigation Property meets all success criteria of the Mitigation Plan and
authorize termination of all monitoring efforts in accordance with Section X(C) (2) of the
Mitigation Plan (“Mitigation Plan Completion™). Authority shall not be required to perform
any management tasks or expend any of the endowment funding prior to Mitigation Plan
Completion.

4, Management Responsibilities After Mitigation Plan Completion.

4.1. After Mitigation Plan Completion, Company’s obligations with respect to the
Mitigation Property shall terminate, and Authority shall be fully responsible for maintenance and
management_of the Mitigation Property in accordance with the terms of the Conservation
Easement. Company shall not be required to make any further payments to Authority or to
perform any further maintenance or management tasks with respect to the Mitigation Property.

5. License. Company intends to engage a qualified environmental contracting firm
(“ECF”) to implement the Mitigation Plan. Authority hereby grants to Company and ECF (or
such other environmental consultant hired by Company to perform the Mitigation and
management as required herein) a non-exclusive license to access the Mitigation Property for the
purpose of implementing the Mitigation Plan and exercising all rights and obligations it has with
respect to the Mitigation Property(“License”), subject to and in accordance with the terms of the
Conservation Easement. The License will automatically terminate at Mitigation Plan
Completion.

6. Failure to Act. In the event a party fails to perform any of its obligations under this
Agreement in the manner required thereby and fails to correct any such violation within
thirty (30) days (or such shorter period of time in the case of an emergency) after written notice
from the other Party to do so (provided that, if such violation cannot reasonably be corrected
within such thirty (30) day period, then such period shall be extended so long as the Party has
commenced such correction during such thirty (30) day period and thereafter diligently pursues
such correction to completion), then, in addition to available remedies at law or in equity, the
Party providing such notice shall have the right, but not the obligation, to enter into the impacted
portion of the Mitigation Property to correct such violation on behalf of the other Party and to
recover from the other Party all reasonable costs and expenses incurred by such Party in
connection therewith, plus an administrative fee equal to five percent (5%) of such costs and
expenses, within five (5) days of such Party’s demand therefor (which demand shall include a
detailed invoice describing and evidencing payment of such costs and expenses).

7. Indemnification. Each Party shall indemnify, defend, and hold harmless the other
from and against any liability, loss, damage, injury or claim of any kind or character to any
person or property caused by or relating to, or arising from (a) the exercise of their respective
rights under this Agreement, (b) a Party’s own negligence or willful misconduct or the
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negligence or willful misconduct of its agents, contractors or representatives, (b) or a Party’s
breach of any of its obligations under this Agreement. A Party’s indemnification obligation shall
not extend to claims or damages caused by the sole negligence or willful misconduct of an
indemnified party.

8. Expiration of Agreement. This Agreement shall automatically expire upon
Mitigation Plan Completion (the “Expiration Date”).

9. Assignment. Each Party shall have the right, without the consent of the other Party,
to assign its rights and delegate its obligations under this Agreement to any other party, provided
the Assignee first executes, and delivers to the other Party, a written assignment in which the
Assignee agrees to fully comply with the terms of this Agreement.

10. Miscellaneous Provisions.

10.1. Modification. This Agreement may not be altered in whole or in part except by
a written modification executed by each of the Parties.

10.2. No Joint Venture. Nothing in this Agreement is intended to create a joint
venture, partnership, or common enterprise relationship of any kind between the Parties. The
obligations of each of the Parties are the sole and several obligations of such Party.

10.3.  Attorneys’ Fees. In the event any action or proceeding is initiated to
challenge, invalidate, enforce, or interpret any of the terms of this Agreement, the prevailing
Party shall be entitled to all reasonable attorneys’ fees and litigation fees, costs, and expenses in
addition to any other relief granted by law. This provision shall apply to this entire Agreement.

10.4. Exhibits. The exhibits attached hereto and referenced or described herein
shall be deemed fully incorporated herein and a part hereof.

10.5. Entire Agreement. This Agreement, together with all exhibits attached
hereto, contains all representations and the entire understanding between the Parties with respect
to the subject matter of this Agreement. Any prior correspondence, memoranda, or agreements,
whether or not such correspondence, memoranda, or agreements are in conflict with this
Agreement, are intended to be replaced in total by this Agreement and its exhibits. Each Party
warrants and represents that no representative of such Party has made any oral representations or
oral agreements not contained in this Agreement. Each Party further warrants and represents that
it has not relied upon any oral statements or promises made by any representative of any Party in
executing this Agreement.

10.6. Binding Effect. This Agreement shall inure to the benefit of and be
binding upon the Parties and their respective purchasers, successors, heirs, and assigns.

10.7.  Covenant Running with the Land. The obligations under this Agreement
shall impose covenants and agreements which shall run with, and create a burden on, the
Mitigation Property.
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10.8. Memorandum of Agreement. Promptly upon the request of either Party
and at its expense, the Parties shall prepare, enter into and record a suitable short form
memorandum of this Agreement. A model Memorandum of Agreement is attached as Exhibit E.

10.9. Unenforceable Provisions. The terms, conditions, and covenants of this
Agreement shall be construed whenever possible as consistent with all applicable laws and
regulations. To the extent that any provision of this Agreement, as so interpreted, is held to
violate any applicable law or regulation, the remaining provisions shall nevertheless be carried
into full force and effect and remain enforceable.

10.10.  Opportunity to be Represented by Independent Counsel. Each of the
Parties warrants and represents that it has been advised to consult independent legal counsel of
its own choosing and has had a reasonable opportunity to do so prior to executing this
Agreement.

10.11. No Waiver. The failure of any Party to enforce any term, covenant, or
condition of this Agreement on the date it is to be performed shall not be construed as a waiver
of that Party’s right to enforce this, or any other, term, covenant, or condition of this Agreement
at any later date or as a waiver of any term, covenant, or condition of this Agreement.

10.12. Notices. All letters, statements, or notices required pursuant to this
Agreement shall be deemed effective upon receipt when personally served, transmitted by
facsimile machine, or sent certified mail, return receipt requested, to the following addresses:

To Company: L17087, LLC
c/o Lowe Enterprises Real Estate Group — West, Inc.
2020 Main Street, Suite 1150
Irvine, CA 92614
Attn: Michael W. McNerney
Phone: 949.724.1515
Fax: 949.724.1444

With a Copy to: Manatt, Phelps & Phillips, LLP
11355 W. Olympic Boulevard
Los Angeles, CA 90064
Attn: Timi Anyon Hallem
Phone: 310.312.4217
Fax: 310.914.5844

To Authority: San Dieguito River Park JPA
18372 Sycamore Creek Road
Escondido, CA 92025
Attn: Susan Carter, Deputy Director
Phone: 858.674.2275
Fax: 858.674.2280
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With a Copy to: D. Wayne Brechtel
Worden Williams, APC.
462 Stevens Avenue, Ste. 102
Solana Beach, CA 92075
Phone: 858.755.6604
Fax: 858.755.5198

10.13. Counterparts. This Agreement may be executed in counterparts, each of
which shall be deemed an original and all of which together shall constitute one and the same
instrument.

10.14. Good Faith and Cooperation. In interpreting and applying the provisions
of this Agreement, the Parties agree to act in good faith and cooperate with each other, including
without limitation, to execute and deliver such documents as may be necessary to effectuate the
intent of this Agreement and to provide reasonable assistance to each other in obtaining any
necessary approvals and/or authorizations for the implementation of the Mitigation Plan.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed
as of the date first above written.

“Company”
L17087, LLC, a Delaware limited liability company

By: Lowe Commercial Corporation, a California corporation, its
Managing Member

Name:

Title:

“Authority”

San Dieguito River Valley Regional Open Space Park Joint
Powers Authority

By:
Dick Bobertz, Its Executive Director
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EXHIBIT A
Fenton Property

(attached)

EXHIBIT A
(i)
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EXHIBIT B
Conservation Easement

(attached)

EXHIBIT A
(i)
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EXHIBIT C
Vista

(attached)

EXHIBIT C
(i)
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EXHIBIT D
Mitigation Plan

(attached)

EXHIBIT D
(i)
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EXHIBIT F

Memorandum of Agreement

RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

L17087, LLC

Attn: Michael W. McNerney
2020 Main Street, Suite 1150
Irvine, California 92614

N N N N N N N N N

MEMORANDUM OF MITIGATION AND PROPERTY
MANAGEMENT AGREEMENT
(Vista)

THIS MEMORANDUM OF MITIGATION AND PROPERTY
MANAGEMENT AGREEMENT (this “Memorandum”) is made as of , 2008
by and between L17087, a Delaware limited liability company (“Company”), and the San
Dieguito River Valley Regional Open Space Park Joint Powers Authority (“Authority”).

RECITALS

A Company and Authority are parties to that certain Mitigation and Property
Management Agreement dated as of , 2008 (the “Agreement”). Initially capitalized
terms used but not otherwise defined in this Memorandum shall have the meanings given to them
in the Agreement.

B. Pursuant to that Agreement, Authority has accepted a Conservation
Easement over certain real property described on Exhibit A attached hereto (the “Mitigation
Property”), and the parties have allocated responsibility for restoration, initial management and
long-term management of the Mitigation Property.

C. The parties are entering into this Memorandum to disclose and provide
notice of the Agreement.

AGREEMENT

NOW THEREFORE, in consideration of the foregoing Recitals, which by this
reference are incorporated herein, and of other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, the parties agree as follows:

1. Mitigation Agreement. As more particularly described in the
Agreement, Authority has agreed to permit, among other things, certain Mitigation activities on

EXHIBIT Fn
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the Mitigation Property, subject to the satisfaction of such conditions as are contained in the
Agreement.

2. Recordation. This Memorandum shall be filed and recorded in the
Official Records of San Diego County, California.

3. Release of Memorandum. Upon the termination of the Agreement for
any reason, any party to this Memorandum may file and cause to be recorded a release; provided,
however, that any party filing any such release shall deliver copies thereof at the time of filing to
the other party at the notice addresses specified in the Agreement, or as such addresses may have
been changed from time to time pursuant to the Agreement.

4. Purpose of Memorandum. The purpose of this Memorandum is to
provide notice of the Agreement. In the event of any inconsistency or conflict between the terms
and provisions of this Memorandum and the terms and provisions of the Agreement, the terms
and provisions of the Agreement shall prevail and control.

5. Counterparts. This Memorandum may be executed in several
counterparts and all such executed counterparts shall constitute one agreement, binding on the
parties, notwithstanding that all of the parties are not signatories to the original or to the same
counterpart.

6. Incorporation of Recitals. All of the Recitals to this Memorandum are
incorporated herein and made a part of this Memorandum.

[Remainder of page intentionally blank; signatures begin on next page.]

EXHIBIT F
(i)
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IN WITNESS WHEREOF, the Parties have caused their duly authorized
representatives to enter into this Memorandum as of the date first above written.

“Company”
L17087, LLC

By: Lowe Commercial Corporation, its Managing Member

Name:
Title:
“Authority”
By:
EXHIBIT F
(iii)
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STATE OF CALIFORNIA )

)
COUNTY OF )
On , 2008, before me, , @ Notary
Public, personally appeared who proved to me on the

basis of satisfactory evidence to be the person whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument the person, or the entity upon behalf of which the person acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)

EXHIBIT F
(iv)
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STATE OF CALIFORNIA )

)
COUNTY OF )
On , 2008, before me, , @ Notary
Public, personally appeared who proved to me on the

basis of satisfactory evidence to be the person whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument the person, or the entity upon behalf of which the person acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)

EXHIBIT F
v)
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EXHIBIT A

Legal Description of Mitigation Property

EXHIBIT F
(vi)
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RECORDING REQUESTED BY AND
WHEN RECORDED MAIL TO:

San Dieguito River Park JPA
c/o D. Wayne Brechtel

Worden Williams, APC

462 Stevens Avenue, Suite 102
Solana Beach, California 92075

N N N N N N N N N

Space Above Line for Recorder's Use Only

CONSERVATION EASEMENT DEED

THIS CONSERVATION EASEMENT DEED (“Conservation Easement”) is made this

day of 2008, by the Justine B. Fenton Family Trust dated October 16, 1984 ("Grantor"),
in favor of San Dieguito River Valley Regional Open Space Park Joint Powers Authority, a local
government agency ("Grantee"), with reference to the following facts:

RECITALS

A. Grantor is the sole owner in fee simple of certain real property in the County of
San Diego, State of California, consisting of approximately 23.6 acres, and commonly known as
Parcel 3 of the Fenton Property, designated Assessor’s Parcel Number 242-110-12and parcel 3
of Parcel Map 19095 and more particularly described in Exhibit "A" attached hereto and
incorporated herein by this reference (the "Property"); Grantor desires to grant, and Grantee
desires to accept, a conservation easement over a portion of the Property consisting of
approximately 1.75 acres described and shown on Exhibit “B,” attached hereto and incorporated
herein by reference (the “Easement Area”).

B. The Easement Area possesses wildlife and habitat values (collectively,
"conservation values") of great importance to Grantee and the people of the State of California;

C. This Conservation Easement provides mitigation for certain impacts associated
with the West Bernardo Drive Widening Project (“Project”), pursuant to requirements of Army
Corp of Engineers Section 404 Permit SPL-200700783-TCD and California Department of Fish
& Game Section 1602 Streambed Alteration Agreement No. 1600-2007-0265-R5.

D. Grantee is a local government agency authorized to hold conservation easements
pursuant to Civil Code Section 815.3. Specifically, Grantee is a joint powers authority formed to
promote an open space/natural habitat park in the San Dieguito River Valley in which the
Easement Area is located.



COVENANTS, TERMS, CONDITIONS AND RESTRICTIONS

In consideration of the above Recitals and for good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, and pursuant to California law,
including Civil Code Section 815, et seq., Grantor hereby voluntarily grants and conveys to
Grantee a conservation easement in perpetuity over the Easement Area.

1. Purpose. The purpose of this Conservation Easement is to ensure the Easement
Area will be retained forever in a natural condition and to prevent any use of the Easement Area
that would impair or interfere with the conservation values of the Easement Area. Grantor
intends that this Conservation Easement will confine the use of the Easement Area to activities
consistent with its conservation purposes, including, without limitation, those involving the
preservation and enhancement of native species and their habitat. For the purposes of this
easement, the term “natural condition” refers to the Easement Area in its current condition as
documented in the West Bernardo Drive Widening Project, San Diego, California Wetland
Mitigation Plan, Project No. 106137, dated July 24, 2008 (“Mitigation Plan”), a copy of which is
on file and available at Grantee’s office, and as may be restored and improved pursuant to the
Mitigation Plan. If a controversy arises with respect to the natural condition of the Easement
Area, the parties shall not be foreclosed from utilizing any and all relevant documents, surveys,
photographs or other information to assist in resolution of the controversy.

2. Grantee's Rights. To accomplish the purposes of this Conservation Easement,
Grantor hereby grants and conveys the following rights to Grantee:

@) To access the Easement Area by way of existing easements or rights-of-
way or other reasonable and practical means designated by Grantor;

(b) To enhance, restore, preserve, manage, maintain and protect the
conservation values of the Easement Area;

(c) To grant the developer of the Project described above in Recital C, or its
successors and assigns, the right to implement all terms and conditions of the Mitigation Plan;

(d) To enter upon the Easement Area and/or Property at reasonable times in
order to monitor Grantor's compliance with and to otherwise enforce the terms of this
Conservation Easement, and for scientific research and interpretive purposes by Grantee or its
designees, provided that Grantee shall not unreasonably interfere with Grantor's authorized use
and quiet enjoyment of the Property;

(e) To prevent any activity on or use of the Easement Area that is inconsistent
with the purposes of this Conservation Easement and to require the restoration of such areas or
features of the Easement Area that may be damaged by any act, failure to act, or any use that is
inconsistent with the purposes of this Conservation Easement;

()] All mineral, air and water rights necessary to protect and to sustain the
biological resources of the Easement Area;



(9) All present and future development rights; and

(h) The right to drill a water well at a location within the Property approved
by Grantor, which approval shall not be unreasonably withheld, and the right to access and use
water from the well as needed to implement the Mitigation Plan and, thereafter, maintain the
Easement Area. Grantee’s right to access and use the water well is non-exclusive, and Grantor
retains the right to use and/or grant others the right to use the well for the benefit of the Property.

3. Prohibited Uses. Any activity on or use of the Easement Area inconsistent with
the purposes of this Conservation Easement is prohibited. All activities by Grantee, its agents or
licensees, for the purpose of the creation, enhancement, monitoring and maintenance of the
Easement Area’s conservation values are considered consistent with the purposes of this
Conservation Easement. Prohibited activities include, but are not limited to, the following:

@) Use of off-road vehicles and use of any other motorized vehicles, except
vehicles associated with management and maintenance of the Easement Area;

(b) Grazing or other agricultural activity of any kind;

(©) Recreational activities including, but not limited to, horseback riding,
biking, hunting or fishing;

(d) Commercial or industrial uses;

(e) Any legal or de facto division, subdivision or partitioning of the Easement
Area;

()] Construction, reconstruction or placement of any building, billboard or
sign, or any other structure or improvement of any kind, excluding informational signage
consistent with the purposes of this Conservation Easement;

(9) Depositing or accumulation of trash, ashes, refuse, waste, bio-solids or
any other materials;

(h) Planting, introduction or dispersal of non-native or exotic plant or animal
species;

Q) Filling, dumping, excavating, draining, dredging, mining, drilling,
removing or exploring for or extraction of minerals, loam, soil, sands, gravel, rocks or other
material on or below the surface of the Easement Area;

() Altering the surface or general topography of the Easement Area,
including building of roads, except as may be necessary to implement the Mitigation Plan;

(K) Removing, destroying, or cutting of trees, shrubs or other vegetation,
except as required by the Mitigation Plan, or required by law for (1) fire breaks, (2) maintenance
of existing foot trails or roads, or (3) prevention or treatment of disease; and
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Q) Manipulating, impounding or altering any natural water course, body of
water or water circulation on the Easement Area, and activities or uses detrimental to water
quality, including but not limited to degradation or pollution of any surface or sub-surface
waters.

4, Grantor's Duties. Grantor shall undertake all necessary actions to perfect
Grantee’s rights under Section 2 of this Conservation Easement, including but not limited to,
Grantee’s water rights.

5. Grantee’s Duties. Grantee shall monitor compliance and enforce the terms and
conditions of this Conservation Easement. Grantee shall assume, and thereafter retain in
perpetuity, responsibility for maintenance of the Easement Area after the later of: (i) the passage
of five years from recordation of the Conservation Easement or (ii) resource agency
confirmation, pursuant to Section X(C)(2) of the Mitigation Plan, that the Easement Area meets
all success criteria.

6. Grantee's Remedies. If Grantee determines that Grantor is in violation of the
terms of this Conservation Easement or that a violation is threatened, Grantee shall give written
notice to Grantor of such violation and demand in writing the cure of such violation. If Grantor
fails to cure the violation within fifteen (15) days after receipt of written notice and demand from
Grantee, or if the cure reasonably requires more than fifteen (15) days to complete and Grantor
fails to begin the cure within the fifteen (15)-day period or fails to continue diligently to
complete the cure, Grantee may bring an action at law or in equity in a court of competent
jurisdiction to enforce compliance by Grantor with the terms of this Conservation Easement, to
recover any damages to which Grantee may be entitled for violation by Grantor of the terms of
this Conservation Easement or for any injury to the conservation values of the Easement Area, to
enjoin the violation, ex parte as necessary, by temporary or permanent injunction without the
necessity of proving either actual damages or the inadequacy of otherwise available legal
remedies, or for other equitable relief, including, but not limited to, the restoration of the
Easement Area to the condition in which it existed prior to any such violation or injury. Without
limiting Grantor's liability therefor, Grantee may apply any damages recovered to the cost of
undertaking any corrective action on the Easement Area.

If Grantee, in its sole discretion, determines that circumstances require immediate
action to prevent or mitigate damage to the conservation values of the Easement Area, Grantee
may pursue its remedies under this Section 6 without prior notice to Grantor or without waiting
for the period provided for cure to expire. Grantee’s rights under this section apply equally to
actual or threatened violations of the terms of this Conservation Easement. Grantor agrees that
Grantee’s remedies at law for any violation of the terms of this Conservation Easement are
inadequate and that Grantee shall be entitled to the injunctive relief described in this section,
both prohibitive and mandatory, in addition to such other relief to which Grantee may be
entitled, including specific performance of the terms of this Conservation Easement, without the
necessity of proving either actual damages or the inadequacy of otherwise available legal
remedies. Grantee’s remedies described in this section shall be cumulative and shall be in
addition to all remedies now or hereafter existing at law or in equity, including but not limited to,
the remedies set forth in Civil Code Section 815, et seq., inclusive. The failure of Grantee to

4



discover a violation or to take immediate legal action shall not bar Grantee from taking such
action at a later time.

If at any time in the future Grantor or any subsequent transferee uses or threatens
to use the Easement Area for purposes inconsistent with this Conservation Easement then,
notwithstanding Civil Code Section 815.7, the California Attorney General or any entity or
individual with a justiciable interest in the preservation of this Conservation Easement has
standing as interested parties in any proceeding affecting this Conservation Easement.

6.1.  Costs of Enforcement. Any costs incurred by Grantee, where it is the
prevailing party, in enforcing the terms of this Conservation Easement against Grantor,
including, but not limited to, costs of suit and attorneys' and experts' fees, and any costs of
restoration necessitated by Grantor's negligence or breach of this Conservation Easement shall
be borne by Grantor.

6.2.  Discretion of Grantee. Enforcement of the terms of this Conservation
Easement by Grantee shall be at its discretion, and any forbearance by Grantee to exercise its
rights under this Conservation Easement in the event of any breach of any term of this
Conservation Easement by Grantor shall not be deemed or construed to be a waiver by Grantee
of such term or of any subsequent breach of the same or any other term of this Conservation
Easement or of any of Grantee's rights under this Conservation Easement. No delay or omission
by Grantee in the exercise of any right or remedy upon any breach by Grantor shall impair such
right or remedy or be construed as a waiver.

6.3.  Acts Beyond Grantor's Control. Nothing contained in this Conservation
Easement shall be construed to entitle Grantee to bring any action against Grantor for any injury
to or change in the Easement Area resulting from (i) any natural cause beyond Grantor's control,
including, without limitation, fire not caused by Grantor, flood, storm, and earth movement, or
any prudent action taken by Grantor under emergency conditions to prevent, abate, or mitigate
significant injury to the Easement Area resulting from such causes; or (ii) acts by Grantee or its
employees.

7. Access. This Conservation Easement does not convey a general right of access to
the public.

8. Costs and Liabilities. Grantee shall be responsible for the cost of its maintenance
obligations. Grantee shall also be responsible for obtaining any applicable governmental permits
and approvals for any activity it undertakes within the Easement Area, and any activity or use
shall be undertaken in accordance with all applicable federal, state, local and administrative
agency statutes, ordinances, rules, regulations, orders and requirements. Grantor shall be
responsible for all other costs and duties related to ownership of the Easement Area. Except as
provided in this Conservation Easement, Grantee shall have no responsibility for maintenance of
the Easement Area, or the protection of Grantor, the public, or any other third party, from risks
relating to conditions on the Easement Area.

8.1.  Taxes; No Liens. Grantor shall pay before delinquency all taxes,
assessments, fees, and charges of whatever description levied on or assessed against the
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Easement Area by competent authority (collectively "taxes"), including any taxes imposed upon,
or incurred as a result of, this Conservation Easement, and shall furnish Grantee with satisfactory
evidence of payment upon request. Grantor shall keep Grantee’s interest in the Easement Area
free from any liens, including those arising out of any obligations incurred by Grantor or any
labor or materials furnished or alleged to have been furnished to or for Grantor at or for use on
the Easement Area.

8.3.  Condemnation. The purposes of the Conservation Easement are presumed
to be the best and most necessary public use as defined at Code of Civil Procedure Section
1240.680 notwithstanding Code of Civil Procedure Sections 1240.690 and 1240.700.

9. Assignment. This Conservation Easement is transferable by Grantee, but Grantee
may assign its rights and obligations under this Conservation Easement only to an entity or
organization authorized to acquire and hold conservation easements pursuant to Civil Code
Section 815.3. Grantee shall require the assignee to record the assignment in the county where
the Easement Area is located.

10.  Subsequent Transfers. Grantor agrees to incorporate the terms of this
Conservation Easement in any deed or other legal instrument by which Grantor divests itself of
any interest in all or any portion of the Easement Area, including, without limitation, a leasehold
interest. Grantor further agrees to give written notice to Grantee of the intent to transfer any
interest at least thirty (30) days prior to the date of such transfer. Grantee shall have the right to
prevent subsequent transfers in which prospective subsequent claimants or transferees are not
given notice of the covenants, terms, conditions and restrictions of this Conservation Easement.
The failure of Grantor, Grantee to perform any act provided in this section shall not impair the
validity of this Conservation Easement or limit its enforceability in any way.

11. Notices. Any notice, demand, request, consent, approval, or communication that
any party desires or is required to give to the other parties shall be in writing and be served
personally or sent by recognized overnight courier that guarantees next-day delivery or by first
class mail, postage fully prepaid, addressed as follows:

To Grantor: Don Metzler
On Behalf of the Fenton Family Trust
7906 Raytheon Road
San Diego, CA 92111
858-279-1354



To Grantee: San Dieguito River Park
Joint Powers Authority
18372 Sycamore Creek Rd
Escondido, CA 92025
Att: Executive Director

or to such other address as a party may designate by written notice to the other party. Notice
shall be deemed effective upon delivery in the case of personal delivery or delivery by overnight
courier or, in the case of delivery by first class mail, five (5) days after deposit into the United
States mail.

12.  Amendment. This Conservation Easement may be amended by Grantor and
Grantee only by mutual written agreement. Any such amendment shall be consistent with the
purposes of this Conservation Easement and shall not affect its perpetual duration. Any such
amendment shall be recorded in the official records of San Diego County, State of California.

13. General Provisions.

@ Controlling Law. The interpretation and performance of this Conservation
Easement shall be governed by the laws of the State of California, disregarding the conflicts of
law principles of such state.

(b) Liberal Construction. Any general rule of construction to the contrary
notwithstanding, this Conservation Easement shall be liberally construed to effect the purposes
of this Conservation Easement and the policy and purpose of Civil Code Section 815, et seq. If
any provision in this instrument is found to be ambiguous, an interpretation consistent with the
purposes of this Conservation Easement that would render the provision valid shall be favored
over any interpretation that would render it invalid.

(©) Severability. If a court of competent jurisdiction voids or invalidates on
its face any provision of this Conservation Easement, such action shall not affect the remainder
of this Conservation Easement. If a court of competent jurisdiction voids or invalidates the
application of any provision of this Conservation Easement to a person or circumstance, such
action shall not affect the application of the provision to other persons or circumstances.

(d) Entire Agreement. This instrument sets forth the entire agreement of the
parties with respect to the Conservation Easement and supersedes all prior discussions,
negotiations, understandings, or agreements relating to the Conservation Easement. No
alteration or variation of this instrument shall be valid or binding unless contained in an
amendment in accordance with Section 13.

(e) No Forfeiture. Nothing contained herein will result in a forfeiture or
reversion of Grantor's title in any respect.

U] Successors. The covenants, terms, conditions, and restrictions of this
Conservation Easement shall be binding upon, and inure to the benefit of, the parties hereto and
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their respective personal representatives, heirs, successors, and assigns and shall constitute a
servitude running in perpetuity with the Easement Area.

(9) Termination of Rights and Obligations. A party's rights and obligations
under this Conservation Easement terminate upon transfer of the party's interest in the
Conservation Easement or Easement Area, except that liability for acts or omissions occurring
prior to transfer shall survive transfer.

(h) Captions. The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no effect upon its
construction or interpretation.

Q) No Hazardous Materials Liability. Grantor represents and warrants that it
has no knowledge of any release or threatened release of Hazardous Materials (defined below)
in, on, under, about or affecting the Easement Area.

Despite any contrary provision of this Conservation Easement, the parties
do not intend this Conservation Easement to be, and this Conservation Easement shall not be,
construed such that it creates in or gives to Grantee any of the following:

1) The obligations or liabilities of an "owner" or "operator,” as those
terms are defined and used in Environmental Laws (defined below), including, without
limitation, the Comprehensive Environmental Response, Compensation and Liability Act of
1980, as amended (42 U.S.C. Section 9601 et seq.; hereinafter, "CERCLA"); or

(2 The obligations or liabilities of a person described in 42 U.S.C.
Section 9607(a)(3) or (4); or

3) The obligations of a responsible person under any applicable
Environmental Laws; or

4) The right to investigate and remediate any Hazardous Materials
associated with the Easement Area; or

(5) Any control over Grantor's ability to investigate, remove,
remediate or otherwise clean up any Hazardous Materials associated with the Easement Area.

The term "Hazardous Materials" includes, without limitation, (a) material
that is flammable, explosive or radioactive; (b) petroleum products, including by-products and
fractions thereof; and (c) hazardous materials, hazardous wastes, hazardous or toxic substances,
or related materials defined in CERCLA, the Hazardous Materials Transportation Act (49 U.S.C.
Section 5101 et seq.); the Hazardous Waste Control Law (California Health & Safety Code
Section 25100 et seq.); the Hazardous Substance Account Act (California Health & Safety Code
Section 25300 et seq.), and in the regulations adopted and publications promulgated pursuant to
them, or any other applicable federal, state or local laws, ordinances, rules, regulations or orders
now in effect or enacted after the date of this Conservation Easement.




The term "Environmental Laws" includes, without limitation, any federal,
state, local or administrative agency statute, ordinance, rule, regulation, order or requirement
relating to pollution, protection of human health or safety, the environment or Hazardous
Materials. Grantor represents, warrants and covenants to Grantee that Grantor’s activities upon
and use of the Easement Area will comply with all Environmental Laws.

() Warranty. Grantor represents and warrants that there are no outstanding
mortgages, liens, encumbrances or other interests in the Easement Area which have not been
expressly subordinated to this Conservation Easement, and that the Easement Area is not subject
to any other conservation easement.

(K) Additional Easements. Grantor shall not grant any additional easements,
rights of way or other interests in the Easement Area (other than a security interest that is
subordinate to this Conservation Easement), or grant or otherwise abandon or relinquish any
water agreement relating to the Easement Area, without first obtaining the written consent of
Grantee. Grantee may withhold such consent if it determines that the proposed interest or
transfer is inconsistent with the purposes of this Conservation Easement or will impair or
interfere with the conservation values of the Easement Area. This Section 14(k) shall not
prohibit transfer of a fee or leasehold interest in the Easement Area that is subject to this
Conservation Easement and complies with Section 10.

() Counterparts. The parties may execute this instrument in any number of
counterparts, which shall, in the aggregate, be signed by all of the parties; each counterpart shall
be deemed an original instrument as against any party who has signed it. In the event of any
disparity between the counterparts produced, the recorded counterpart shall be controlling.



IN WITNESS WHEREOF Grantor and Grantee have executed this Conservation
Easement as of the day and year first above written.

GRANTOR:

BY:

NAME:

TITLE:

DATE:

STATE OF CALIFORNIA )

)
COUNTY OF )
On , 2008, before me, , a Notary
Public, personally appeared who proved to me on the

basis of satisfactory evidence to be the person whose name is subscribed to the within instrument
and acknowledged to me that he executed the same in his authorized capacity, and that by his
signature on the instrument the person, or the entity upon behalf of which the person acted,
executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)

CERTIFICATE OF ACCEPTANCE
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This is to certify that the interest in real property conveyed by this Conservation
Easement Deed by the Justine B. Fenton Family Trust dated October 16, 1984 to the San
Dieguito River Valley Regional Open Space Park Joint Powers Authority is hereby accepted on
the terms and conditions set forth in this Conservation Easement by the undersigned officer on
behalf of the San Dieguito River Valley Regional Open Space Park Joint Powers Authority.

GRANTEE:
SAN DIEGUITO RIVER VALLEY

REGIONAL OPEN SPACE PARK
JOINT POWERS AUTHORITY

By:

Name:

Title:

Date:
STATE OF CALIFORNIA )

)

COUNTY OF SAN DIEGO )
On 2008, before me, , @ Notary Public,
personally appeared who proved to me on the basis of satisfactory

evidence to be the person whose name is subscribed to the within instrument and acknowledged
to me that she executed the same in her authorized capacity, and that by her signature on the
instrument the person, or the entity upon behalf of which the person acted, executed the
instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)

11





